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Attachment 7 
 
COUNTY COUNSEL MEMO 
 
To: Airport Land Use Commission 
 
From: Shane Stark, County Counsel 
 
Re: Is ALUC a Responsible Agency under CEQA? 
 
Executive Director Jim Kemp requested written advice on whether the Airport Land Use 
Commission, when it makes a determination of consistency of a project with the Airport 
Land Use Plan, is a responsible agency under the California Environmental Quality Act. 
 
The Deputy County Counsel advising ALUC concluded that ALUC was a responsible 
agency; the Deputies advising the Planning Commission concluded it was not.  After review, 
I conclude that ALUC consistency determination is not “approval” of a project and that 
ALUC is not a responsible agency under CEQA. 
 
Executive Director Kemp also asked if it is a conflict of interest for the Office of County 
Counsel to advise the Planning Commission and ALUC.  There is no adversarial relationship 
here, and the County is not the proponent of a project before ALUC.  County Counsel may 
advise multiple agencies considering a particular matter without creating a conflict of 
interest, and may do so through different attorneys.  When a difference of opinion arises 
among the assigned deputies, it is appropriate for County Counsel to reconcile the views and 
if necessary resolve the differences so that the office advice to its various clients is 
consistent.  ALUC, as an independent agency, may seek advice from outside counsel. 
 

DISCUSSION 
 
The Orcutt Aquacenter project has been referred to the Airport Land Use Commission for a 
review of consistency with the Santa Barbara County Airport Land Use Plan. 
 
The project does not require a rezone, general plan amendment or specific plan and thus 
mandatory ALUC review under the Aeronautics Act.1  The project is within the Orcutt 
Community Plan (OCP) area.  It lies within Airport Clear and Approach Zones and is thus 
within the “F” Overlay District. It has been “determined by the County [in the negative 
declaration] to be inconsistent or potentially inconsistent with this overlay district” and thus 
“shall be referred to the ALUC for a determination whether the application is consistent with 
the provisions of the Airport Land Use Plan.” (County Land Use and Development Code § 
35.28.060.C.1(b).)  
                                                           
1 Public Utilities Code § 21676 (b) “Prior to the amendment of a general plan or specific plan, or the adoption or 
approval of a zoning ordinance or building regulation within the planning boundary established by the airport 
land use commission …, the local agency shall first refer the proposed action to the commission. If the 
commission determines that the proposed action is inconsistent with the commission's plan, the referring agency 
shall be notified. The local agency may, after a public hearing, propose to overrule the commission by a two-
thirds vote of its governing body if it makes specific findings that the proposed action is consistent with the 
purposes of this article stated in § 21670.” 
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The Airport Land Use Plan requires projects in the Approach Zone that are more than one 
mile from the runway end and have the potential to result in large concentrations of people to 
be reviewed by the ALUC (ALUP page 41).  The County staff report on the Orcutt 
Aquacenter indicates the project is "potentially consistent" with Community Plan policy Risk 
O-2.1 (which references the ALUP).  It is thus also “potentially inconsistent.”  The project 
was found to be “potentially inconsistent” with several other airport-related risk policies of 
the Community Plan.  It thus, according to the County Land Use & Development Code, 
requires referral to ALUC for review and consistency determination. 
 
I understand the ALUC staff is recommending that the project be found “inconsistent” and 
that if the Board of Supervisors overrides the inconsistency, project changes be made to 
protect overflights from glare.2 
 
The Airport Land Use Commission does not approve projects.  Rather, its function is one of 
oversight and review.3  ALUC makes determinations of consistency with the Airport Land 
Use Plan.4  It may make recommendations or “conditions” that would mitigate adverse 
effects or improve consistency.  These may be considered by the local agency with land use 
decision-making responsibility. 
 
The ALUC Handbook references Resolution 87-13 “which clarified procedures taken on 
ALUC matters referred by lead or responsible agencies.”  They include: 
 

1.  A referral from a lead agency or responsible agency shall be considered …in 
accordance with any instructions, restrictions and requirements of the referring 
agency…. 
 

                                                           
2 The Airport Land Use Plan references Public Utilities Code § 21676 but has no substantive provisions 
regarding overrides of ALUC consistency determinations.  The Aeronautics Act provides for overrides with 
respect to legislative acts, but is silent as to overrides of ALUC determinations on permit applications that are 
referred by local planning agencies.  The County’s Land Use & Development Code § 35.28.060.C.1.b. requires 
referral to the ALUC of projects that staff finds are inconsistent or potentially inconsistent with the Airport 
Land Use Plan.  Subsection d of this section allows the Planning Commission or Board of Supervisors, by 
majority vote, to approve a permit despite an ALUC determination of inconsistency, if it finds that the proposed 
development project is consistent with the purpose and intent of the Aeronautics Act (Pub. Util. Code § 21670). 
3 Public Utilities Code § 21674, which states the powers and duties of a commission, does not contain the word 
“approve.”  The powers include: 
 (a) To assist local agencies in ensuring compatible land uses in the vicinity of all new airports and in the 
vicinity of existing airports to the extent that the land in the vicinity of those airports is not already devoted to 
incompatible uses. 
 (b) To coordinate planning at the state, regional, and local levels so as to provide for the orderly development 
of air transportation, while at the same time protecting the public health, safety, and welfare. 
 (c) To prepare and adopt an airport land use compatibility plan pursuant to Section 21675. 
 (d) To review the plans, regulations, and other actions of local agencies and airport operators pursuant to § 
21676. … (emphasis added). 
4 The decision-maker for the project must make findings of general plan and community plan consistency, and 
has the discretion to impose conditions and modifications that will make the project consistent.  This applies to 
those Orcutt Community Plan policies that reference the Airport Land Use Plan.  The ALUC may make 
recommendations together with its ALUP consistency determinations, but it is the County that is responsible for 
making plan consistency findings and imposing conditions and mitigations. 
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4.  The environmental assessment, negative declaration, Environmental Impact 
Report, Draft E.I.R., as may be available for the project shall be submitted with the 
application or referral and shall be available to the Commission at the time of the 
consideration of the matter. 

 
Thus, according to ALUC procedures, the ALUC is not a lead agency or responsible agency, 
but rather accepts referrals from such agencies, and considers whatever environmental 
document is available at the time it considers a matter. 
 
The Public Resources Code and implementing CEQA regulations make it clear that a 
“responsible agency” means a public agency that has responsibility for carrying out or 
approving a project. 
 

Public Resources Code § 21069. Responsible agency.  "Responsible agency" means a 
public agency, other than the lead agency, which has responsibility for carrying out or 
approving a project. 
 
14 C.C.R. § 15381. Responsible Agency.  "Responsible Agency" means a public 
agency which proposes to carry out or approve a project, for which a Lead Agency is 
preparing or has prepared an EIR or Negative Declaration. For the purposes of 
CEQA, the term "Responsible Agency" includes all public agencies other than the 
Lead Agency which have discretionary approval power over the project. 
 
14 C.C.R § 15096.  Process for a Responsible Agency.  (a)…A responsible agency 
complies with CEQA by considering the EIR or negative declaration prepared by the 
lead agency and by reaching its own conclusions on whether and how to approve the 
project involved. 
  

The Caltrans California Airport Land Use Planning Handbook 4-10 indicates that ALUC 
compatibility review does not make ALUC a responsible agency under CEQA.5 
 

CEQA Documents 
When a California Environmental Quality Act (CEQA) document such as a 
negative declaration, mitigated negative declaration, or an environmental 
impact report has been prepared in conjunction with an action submitted for 
ALUC review, a copy should be provided to the commission along with 
other information on the project. ALUC staff can then excerpt portions which 
might be relevant to a compatibility determination by the commission. 
ALUCs are not responsible agencies for the purposes of CEQA and thus are 
not legally required to respond to the CEQA document. ALUCs’ sole legal 
responsibility is to make a compatibility determination regarding the project 
itself. However, ALUCs have the right, and authority, to provide comments 
to the lead agency. Under state law, ALUCs have the required “special 
expertise” concerning compatibility planning to provide comments on 

                                                           
5 The Caltrans Airport Land Use Planning Handbook serves as guidance to airport land use commissions.  See 
Pub. Util. Code § 21674.7. 
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projects in proximity to an airport.  (emphasis added) 
 
The Handbook also notes that “Any person or entity other than a responsible agency may 
submit comments to a lead agency concerning any environmental effects of a project 
being considered by the lead agency.” (CEQA Guidelines, § 15044). 
 
Case law interpreting CEQA is to the same effect.  “The responsible agency typically has 
permitting authority or discretionary approval power over some aspect of the project for 
which a lead agency is primarily responsible.  And the "responsible agency may refuse to 
approve a project in order to avoid direct or indirect environmental effects of that part of the 
project which the responsible agency would be called on to carry out or approve." Save Our 
Carmel River v. Monterey Peninsula Water Management District (2006) 141 Cal. App. 4th 
677, 702 
 
In Citizens Assn. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 
Cal.App.3d 151, 174 -75 the Court of Appeal held that where Caltrans was required to issue 
an encroachment permit that could be conditioned, the permit was discretionary and Caltrans 
was a responsible agency.  The Court distinguished that situation from one where an agency 
made a conformity determination. 
 

Caltrans is a responsible agency. … The necessary encroachment permit would 
require Caltrans approval. The central question is thus whether Caltrans has 
"discretionary approval power over the project," the definition of responsible agency 
for the purposes of CEQA. (Cal. Admin. Code, tit. 14, § 15381.) … 
 
Defendants contend that the county's entitlement to a permit as a matter of right 
necessarily means that Caltrans does not have "discretionary approval power." 
Defendants' contention ignores the definition provided in the administrative 
guidelines to CEQA: "'Discretionary project' means a project which requires the 
exercise of judgment or deliberation when the public agency or body decides to 
approve or disapprove a particular activity, as distinguished from situations where the 
public agency or body merely has to determine whether there has been conformity 
with applicable statutes, ordinances, or regulations." (Cal. Admin. Code, tit. 14, § 
15357.)6 

 
Based on these authorities, I conclude that ALUC is not a responsible agency when it 
determines if the Orcutt Aquacenter project is consistent with the County’s Airport Land Use 
Plan, even if it makes recommendations for mitigating “conditions” to improve consistency.7 

                                                           
6 § 15357.  Discretionary Project.  "Discretionary project" means a project which requires the exercise of 
judgment or deliberation when the public agency or body decides to approve or disapprove a particular activity, 
as distinguished from situations where the public agency or body merely has to determine whether there has 
been conformity with applicable statutes, ordinances, or regulations…. 
7 Although the Aeronautics Act (Public Utilities Code §§ 21676(a) and 21676.5(a)) only mentions ALUC’s 
responsibility to find a proposal consistent or inconsistent with the Airport Plan, some jurisdictions have found 
projects consistent with conditions attached.  According to the Handbook “such an action saves the applicant 
the step of returning to the commission with a revised proposal incorporating the commission’s conditions….”   




