
 
 

 
 

 
 

STAFF REPORT 
 
 

 
SUBJECT: 2004 Clean Air Express Operator Contract RFP  
 
MEETING DATE: August 19, 2004       AGENDA ITEM: 12         
 
 
RECOMMENDATION: 
 

A.  Cancel 2004 Clean Air Express Operator Contract RFP and reject all proposals. 
 

B. Direct staff to develop a new RFP.  
 

SUMMARY: 
 
On May 20, 2004, American Star submitted a formal protest against the staff recommendation 
to award the Clean Air Express operator contract to another operator. Staff has been evaluating 
the protest in accordance with the procedures outlined in the 2004 Request for Proposals 
(RFP).  On June 23, 2004, SBCAG staff met with representatives of American Star to discuss 
the protest.  No resolution was reached and American Star elected to request further 
consideration of its protest as per the RFP Protest Procedures.  On July 30, 2004 SBCAG 
received American Star’s final argument for the protest.  After reviewing the protest, the RFP 
process and federal procurement regulations, staff finds that neither the RFP process nor the 
contract award recommendation violates federal procurement regulations. However, staff does 
recognize two concerns with the 2004 RFP: 
 

1. There was potential for confusion regarding the insurance provisions.   
2. The proposal schedule was necessarily short, increasing the difficulty for the bidders to 

understand and respond to the complex insurance provisions.   
 
In light of these concerns, staff is recommending to the Board that the 2004 RFP be cancelled 
and all bids be rejected.   Once the 2004 RFP is cancelled, staff will clarify the RFP 
specifications, improve the RFP process and bring a revised RFP to the Board for approval prior 
to its re-issuance.   
 
DISCUSSION: 
 
At the January 18, 2004 Board meeting, after hearing testimony from Santa Barbara Airbus, the 
Board directed staff to re-evaluate the 2003 Clean Air Express Operator Request for Proposal 
(2003 RFP) to determine what improvements could be made to the RFP.  To respond to the 
Board’s request, the 2003 RFP was cancelled and a new 2004 RFP was issued which 
substantially changed the RFP and contract provisions regarding insurance requirements.  The 
evaluation committee reviewed the four proposals submitted under the 2004 RFP and on May 
20, 2004, staff recommended to the Board that the contract be awarded to Santa Barbara 
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Airbus.  At the May 20, 2004 Board meeting, American Star submitted a protest against the staff 
recommendation regarding the 2004 RFP.   
 
Since the protest was submitted in May, SBCAG has received a total of thirty-nine (39) letters, 
memos and other correspondence from American Star relating to the protest.  SBCAG has sent 
twelve (12) letters responding to these letters.1  These letters include requests for hundreds of 
documents related to the 2001, 2003 and 2004 operator RFPs, as well as all correspondence 
with the Clean Air Express passengers and the Clean Air Express contractor.  Many of the 
documents and records requested by American Star are not directly related to the 2004 RFP 
process and, as such, have been treated as information requests under the California Public 
Records Act (CPRA). SBCAG provided American Star with all SBCAG documents and files 
regarding this matter.2  American Star continues to confuse CPRA requests with the established 
bid protest procedures and timeline, and in fact, continues to improperly insert CPRA requests 
in their most recent protest filing.    
 
On June 23, 2004, SBCAG met with representatives of American Star to discuss the protest.  
No resolution was reached and American Star elected to request further consideration of its 
protest as per the RFP Protest Procedures.  On July 30, 2004, SBCAG received American 
Star’s final argument for the protest (attached).  American Star has requested that a third party 
consultant be hired to resolve the protest.  Rather than further delay the RFP and spend 
SBCAG resources on a consultant, the Executive Director has elected to make a 
recommendation to the Board to resolve the protest immediately by canceling the 2004 RFP 
and issuing a new RFP.  As per the protest procedures, all of the 2004 RFP bidders, including 
American Star, were sent a copy of the 2004 RFP protest staff recommendation and were given 
an opportunity to submit comments.  SBCAG has received one letter from American Star 
regarding the staff recommendation (attached).   
 
Included in American Star’s protest are objections to the 2003 RFP, the 2004 RFP and the July 
15, 2004 amendment to the current Clean Air Express contract with Santa Barbara Airbus.  For 
the purpose of this protest recommendation, it is important to differentiate between American 
Star’s objections to the 2003 RFP and their protest made against 2004 RFP.  Since the 2003 
RFP was cancelled upon the issuance of the 2004 RFP, American Star’s objections to the 2003 
RFP are not relevant to the 2004 RFP protest and therefore are not addressed in this staff 
report.  Furthermore, American Star’s objections to the amendment to the existing Clean Air 
Express contract with Santa Barbara Airbus are also not relevant to the 2004 RFP protest and 
are thus not addressed in this staff report.3    The protest arguments relevant to the 2004 RFP 
can be categorized into four general items: 
 
American Star alleges that:; 
 

1. SBCAG does not have written procurement selection procedures and therefore, 
SBMTD’s procurement manual applies to the 2004 RFP; 

                                                 
1 Copies of the correspondence memos and letters between American Star and SBCAG are available on request.   
2 SBCAG has provided American Star with all of the SBCAG Clean Air Express digital and physical documents and files except for 
confidential correspondence with County Counsel, personal contact information of Clean Air Express passengers and Clean Air 
Express artwork and graphics files.   
3 It is important to note that the contract amendment was not intended to replace the current operator RFP process. The contract 
amendment was allowable under the 2002 contract provisions, complies with the federal procurement requirements, and is not a 
protestable action. As per the amended contract with Santa Barbara Airbus, beginning September 1, 2004, SBCAG will begin using 
Federal CMAQ Operating funds to finance the expansion of the Clean Air Express.  On such date, SBCAG and the Santa Barbara 
Airbus must be in full compliance with all FTA federal operating regulations.  SBCAG staff is working closely with SBMTD (the FTA 
Grantee for this project) to insure compliance with all the applicable federal requirements. 
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2. the 2004 RFP was in violation of Federal Regulations; 
3. the 2004 RFP selection process was unfair; and 
4. the insurance provisions were unclear, giving Santa Barbara Airbus an unfair 

advantage. 
 
SBCAG Findings: 
 
After reviewing the protest, the 2004 RFP process and the FTA Circular 4220.1E - Third Party 
Contracting Requirements, staff finds the following:   
 
Allegation 1:  The 2004 RFP contained detailed written procurement selection procedures.  
These procedures are consistent with the FTA Circular 4220.1E - Third Party Contracting 
Requirements for Written Procurement Selection Procedures.  SBMTD’s procurement policies 
are not relevant to the 2004 RFP and do not apply. SBCAG is in full compliance with the written 
procurement selection procedures contained in the 2004 RFP. 
 
Allegation 2:  The 2004 RFP complies with federal procurement requirements.    Many of 
American Star’s references to the federal requirements are misinterpreted or are not applicable 
to the RFP method of procurement.  The 2004 RFP document contained all necessary federal 
provisions.   
 
Allegation 3:   The 2004 RFP selection process was full, open and competitive, as defined by 
the federal procurement requirements.  There was no preferential treatment extended to any of 
the bidders.  All bidders were offered the same opportunity to ask questions about and provide 
comments on the 2004 RFP.  All bidders were offered the same opportunity to protest the 2004 
RFP specifications and procurement policies.  The selection process was conducted in a fair 
and open manner.  The evaluation criteria established in the RFP were applied equally to all of 
the proposals by the members of the Evaluation Committee.  All scores assigned by the 
Committee were approved and properly documented at the Evaluation Committee meeting.  
The Evaluation Committee reached consensus on the final recommendation to the Board.   
 
Allegation 4:  Although SBCAG believes that the RFP specifications were clear, SBCAG’s 
response to the insurance questions submitted by the bidders, as well as the insurance 
language in the draft contract caused some confusion.  This confusion may have led to different 
cost proposal assumptions, which may have resulted in a different ranking of the proposals.   
 
In addition to the potential confusion regarding insurance requirements, the abbreviated 
schedule for the 2004 RFP may not have allowed bidders adequate time to fully understand the 
RFP specifications.   The 2004 RFP schedule was accelerated to ensure that the new contract 
would be awarded before the current term of the existing contract with Santa Barbara Airbus 
expired.  The 2004 RFP proposal schedule was eleven (11) days shorter than the 2003 RFP.  
No pre-proposal meeting was included in the process and the written question and answer 
timeline was shortened by 20 days.  Based on the accelerated schedule, the bidders only had 
one day in which to submit a protest to a specification requirement after receiving SBCAG’s 
responses to the bidder’s questions. The accelerated schedule may have constrained the ability 
of bidders to adequately respond to SBCAG responses.   
 
Options to Resolve the Protest to the 2004 RFP: 
 

1. Cancel 2004 RFP and Reissue New RFP:  In light of the confusion with the 2004 RFP 
insurance provisions and the tight proposal schedule imposed on the bidders, canceling 
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the RFP is the recommended action to resolve the pending protest from American Star.  
If the 2004 RFP is canceled, staff will then make the necessary improvements to the 
RFP specifications, improve the RFP process and bring a new RFP to the Board for 
approval. If the board approves this recommendation, the current protest by American 
Star is rendered moot and no further action regarding the protest is required by SBCAG. 
Cancellation of the RFP  by the board is not a protestable action under SBCAG’s protest 
procedures.  

 
2. Award contract to American Star:  This action would require the Board to uphold the 

protest, award the contract to American Star and adopt findings in support of this action.  
This action would likely result in a protest by one or more of the other bidders.  A second 
round of protests would lead to additional delays and would likely result in the 
cancellation of the 2004 RFP. 
If this option were approved, it could lead to greater operating costs for the Clean Air 
Express program, since the cost proposal submitted by American Star was 7% higher 
than the cost proposal submitted by Santa Barbara Airbus ($81.50 vs. $76.10 per 
revenue vehicle hour). 

 
3. Award contract to Santa Barbara Airbus:  This action would require the Board to reject 

the protest, award the contract to Santa Barbara Airbus and adopt findings in support of 
this action.  If SBCAG awards a contract to Santa Barbara Airbus, American Star has 
stated that they will continue the protest to the Federal Transit Administration (FTA).  It is 
unclear as to how long the FTA protest process would take, however experience has 
shown that this process could take several months to be completed.   

 
4. Hire an Impartial Hearing Officer:  The SBCAG Board can elect to defer its decision and 

direct staff to hire an impartial hearing officer to conduct a hearing, and prepare a written 
recommended decision, including findings of fact.  This action would further delay the 
RFP process and would require spending additional SBCAG time and money on the 
protest.   Hiring a hearing officer would not prevent other protests from being filed and 
would not prevent American Star from filing a protest to the FTA.  

 
Recommended Improvements to the RFP specifications and RFP Process:   
 
If the Board elects to cancel the 2004 RFP and direct staff to reissue a new RFP as 
recommended, several RFP items will need to be considered before releasing a new RFP. 
Once changes are made to the RFP, staff will bring the revised RFP to the Board for approval 
prior to advertising.  The following RFP items will need to be considered prior to reissuing a new 
RFP: 
 

Procurement Policies and Procedures:  Although the written procurement policies and 
procedures contained in the 2004 RFP comply with federal procurement requirements, it 
has been recommended that SBCAG develop a separate Procurement Manual.  SBCAG 
staff will consider the advantages of this approach and bring a recommendation to the 
Board at a future date.    

 
Insurance Provisions:  The insurance provisions in the RFP will need to be clarified in 
the new RFP.  Additional information may need to be evaluated by CalTIP in order to 
secure the SBCAG’s approval for insurance coverage.   
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Board Approval of New RFP:  Once a new RFP has been crafted, SBCAG staff will 
request approval for its release.  This will give the Board an opportunity to provide input 
into the RFP process and an opportunity for public testimony regarding the RFP 
specifications.   

 
Pre-Proposal Meeting:   A pre-proposal meeting would be incorporated into the RFP 
process.  This will give the potential bidders an opportunity to ask questions and provide 
comments regarding the RFP.  The pre-proposal meeting will also give SBCAG staff the 
ability to amend the RFP to respond to issues raised at the pre-proposal meeting if need 
be. 

 
Proposal Schedule:   The new RFP proposal schedule will be expanded to provide 
ample time for bidders to prepare their proposals and raise issues prior to their proposal 
submissions.  An expanded proposal schedule will also provide staff with enough time to 
respond to issues prior to proposal submission.  The current contract with Santa Barbara 
Airbus was extended until August 27, 2005, providing ample time to complete the new 
RFP process.  We expect that the existing contract will be cancelled once the RFP 
selection process is completed and a new contract is executed.   
 

 
COMMITTEE REVIEW:   None 
 
STAFF CONTACT: Jim Kemp, Kent Epperson and Scott Spaulding  




































































































































































